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5 QUESTIONS TO REVIEW 
WITH YOUR ATTORNEY 

BEFORE YOU DECIDE TO SUE
The first step in any business or commercial dispute is to consult with 

experienced counsel. Before initiating litigation, your attorney will help you 
investigate and evaluate a number of factors to determine whether litigation 
makes sense. Below are five big questions (and many related smaller ones) 

to which you’ll need answers before deciding whether to file suit.
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1. DOES YOUR CASE HAVE MERIT AND IS IT SUPPORTED BY EVIDENCE?

These are the issues to discuss with your attorney:

The law. What law applies to your dispute? Is it state law or federal law or both and, if state 
law, which state? The law may be determined by a choice of law provision in your contract. 
If not, the applicable law may be determined by such factors as the nature of the dispute; 
your location; the defendant’s location; where a contract was entered into or where it was 
performed or intended to be performed; or where you suffered damages. Does the legal 
precedent in the appropriate jurisdiction favor your position, contradict it, or is the law 
unsettled making litigation a riskier proposition?

Your damages. Have you suffered damages? Business disputes are usually about money. 
Damages are not available for hurt feelings and rarely available for emotional distress in 
business disputes. Your damages must be quantifiable. The more speculative or uncertain 
they are, the less likely you are to recover. The opposing party may have behaved wrong-
fully, but if you or your business has suffered no damages, then, as a general rule, you 
have no case. However, your case may still be worth pursuing if you are seeking a remedy 
like an injunction or specific performance of a contract.

Affirmative defenses. Does the defendant have defenses to your claim that would excuse 
it from liability or limit your damages? One example of an affirmative defense is the statute 
of limitations. If the statute of limitations expires before you file your claim, the defendant 
is excused from liability. Another common defense is failure to mitigate damages. If you 
did not take reasonable steps to mitigate your damages, the amount of a judgment in your 
favor will be reduced.

Counterclaims. Does the defendant have counterclaims that could be raised against you? 
Even if your lawsuit is successful, if the defendant’s countersuit is as well, your recovery 
will be reduced. You could even end up having to pay the defendant damages.

Your evidence. Are your witnesses convincing? Do you have documentary and physical evi-
dence? Does the defendant have relevant evidence that could be obtained by discovery?
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2. DO YOU HAVE THE ABILITY TO FUND THE CASE?

More often than not, sustainability of a case depends on a plaintiff’s ability to fund it. Liti-
gation costs arise at every stage of the process, whether that be discovery, trial, or appeal. 
Each of these stages has costs: drafting and serving the complaint, defending pre-answer 
motions, document review and production, taking depositions, responding to other discov-
ery requests, motions, experts, witness preparation, pre-trial motions, trial, and post-trial 
motions. Are you likely to recover more than the cost of the litigation? There are also other 
nonmonetary costs to consider such as time spent by your employees, the impact of litiga-
tion on employee morale, and how litigation may affect your business reputation.

3. DOES THE DEFENDANT HAVE THE ABILITY TO PAY?

The ability to collect on a judgment must ultimately be the focus when considering litiga-
tion. What are the available methods to enforce the judgment in your jurisdiction? Does 
the defendant have sufficient assets to satisfy the judgment? Are the defendant’s assets 
easy to locate? Does the defendant have insurance that will cover the judgment? Is the 
defendant profitable so that garnishment is a possibility? These are all questions to inves-
tigate with your attorney when deciding if litigation is a rational step.

4. IS A FAVORABLE FORUM AVAILABLE?

Determining the proper forum is also a major factor in the decision to sue. Your case 
could qualify to be brought in a state or federal court, or both. Each may have advantages 
and drawbacks. You’ll also want to know which particular state or federal court has juris-
diction over your suit. Jurisdiction could be determined by a forum selection clause in 
your contract. Depending on the wording, the clause could require litigation in a specified 
jurisdiction or simply prevent the other party from objecting to jurisdiction there. In the 
absence of consent, a defendant located outside a state must have minimum contacts with 
the state (e.g. be frequently engaged in business ventures in the state) to be sued there.

If your contract is silent on the forum, you should consult with your counsel on where it 
makes the most sense to file the lawsuit. When you have a choice, It may be advantageous 
to litigate in a particular court because of matters such as precedent, proximity of the 
courthouse, attitudes of prospective jurors, and rules of the court.
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5. IS ALTERNATIVE DISPUTE RESOLUTION A BETTER OPTION 
THAN LITIGATION OR IS IT YOUR ONLY OPTION?

The viability of your case may depend on your alternative dispute resolution options. Arbi-
tration and mediation may present easier, quicker, and less costly paths to resolution. These 
methods may be attractive if your litigation budget is tight, your damages are modest, or 
the risks of litigation are uncomfortably high. If your contract contains provisions requiring 
that the parties resolve any disputes in arbitration (a mandatory arbitration clause), you 
may be precluded from filing a lawsuit. Evaluate with your attorney whether the provision 
applies to your claim.


